TABLE OF CONTENTS

Preparing and Filing a Lien........ e 1
A. Introduction: The Natureofalien.........................cccoiiiiiiin. 1
B The Advantages of alLien.................cccccooo i 5
C. OnlyOneSetofLienLaws .............ccoooiiiiiiiiiiiiiiiiie e 9
D Establishing Your RighttoLien.....................ooiiii e, 13

1. Deal with a Registered General Contractor...........cccceeeeiiiiiiiiiiiiiiiiiii, 14
a. Telephone Labor and INnduStries ..........ccccooiiiiiiiiiiiiiii e, 14
b. Gotothe L& I WebSite.........cooiiiiiieeee s 15
2. You Must be Registered...........cooooiiiiiiiii i A7
3. Work Must be Ordered by the Owner..............oooovmiiiiiiiiiieieeeeeeeeeeeeeeee, .35
a. When Work is Ordered by a Tenant............ccccoooeeeeiiiiiiiiiiiiiiiiinn, 35

b. When Extra Work is Ordered by the General Contractor without
Knowledge or Approval From the Owner...............ooovvviiiiieieeeeeeennn. 40

c. When Work is Ordered by a Prospective Purchaser of the

(0] 1= YRR 42
4. Special Consideration for Indian Land..............ccccoeeeeeiiiiiiiiiiii, 43
5. Maritime LIBNS .....cooeii e 47
E. Preliminary Notices .............cooooii i, 49
1. Provide the Disclosure Statement to Customer................ccoooiiiiiiiinneee. 50.1
2. Notice of Right to Claim Li€n ..........cooiiiiiiiiiieeee e, 51



a. The Form Which Must be Used ..., 53
b. To Whom Do You Send the Notice ... 53
C. How t0 SeNd NOLICE .....eveiiiiiiiiiieiceeeeeeeee e 55
d. When to Send NOLICE .....ocvvviiiiiiiieeiee e 56
e. Special Rules for Remodeling Projects...........ccccceeeeiiiiiiiiiiiiiiinnn. 58
f.Unclaimed NOICES .........uuiiiiiiiiiiiieieeee e 59
g. Consequences of Failure to Give Notice..............ceoovieiiiiiiiiiiiiinnnnn. 61
h. When Notice is Not Required............cccoooiiiiiiiiiiie e 62
PR ©7o ] To (o] 41 01U o < TSP URURR 63
j- Owner’s Actual Knowledge not Enough..............ccooooiiiiiiiiiiiiiiiiinnnn. 64
SO O 1= o7 o PP UUURP 68
O o 1= o (o YRS PTRPPPIN 69
3. Special Notice Requirements for Architects/Engineers..............ccccoevvenennnn. 71
Claimof Lien ... e 77
1. The Form Which Mustbe Used.............ooo 77
2. Preparing the LN ..o 79
a. Correctly completing the lien form..........ccccooeeiiiiiiiiiii, 79
b. Additional Information Required by County Recording Offices........ 83
c. The cost of recording a Claim of Lien .............cccceeeiiiiiiiiiiiiiiin, 85
d. Obtaining a copy of the recorded lien ................ccoooiiiiiiiiiiiiiinn, 85
3. Amending the Claim of Li€N ........uuueiiiiiiiiiee e, 86
A, OWNEISNIP ..o 86
b. Party Who orders WOrK ...........cooiiiiiiiiii et 86
C. Property descriplion ..........coiiiiiiiiiii e 87
Ao AMOUNT AUE ... 87
e. Dates of performance..............cooovrmmiiiciiiee 88
4. Recording and Mailing the Claim of Lien...........cccceeeieeiiiiiiiiii, 90
5. Copy of Claim of Lien to the Owner..............ooooiriicccee e, 94
6. When to Record the Claim of LieN..........ccooooiiiiiiiiiiiiieee e 94.1
7. Eight Month Life Of LI€N .......oooviiiiiiieeeee e, 98

-1 -



8. Extending the 90 Days Within Which to Record the Claim of Lien.............. 102

9. Separate Residential Units — Time for Filing ............coceiiiiiiiiiiiiiii, 110
10. Recording a Single Lien Against Two or More Properties.............cccccuue.... 113
11. The Work Must be Performed on Owner’s Property...........ccccevvvvvviinnnnnnn.. 114
12. Off-Site Fabrication WOrK ... 119
13. Calculating the Amount of Lienable Labor and Materials........................... 121
14. Apportionment of Labor and Materials ...........ccccooeeeiiiiiiiiiiiiii, 127
15. When a Project is Temporarily Abandoned ..............cccovviiiiiiiiiiiinieceeeennn, 131
16. Materialman to Materialman May Not Record a Lien ............ccccceeeveivennnn. 133
17. Claimant Completes Work under Contractor Directly with Owner............. 135
18. Liability for Recording Lien in Excessive Amount...............cccoeviiivinnnnn. 139
19. Effect of General Contractor’s or Subcontractor’'s Bankruptcy ................. 142
20. Effect of Owner Filing BankruptCy ...........oooooiiiriiiiiicccie e, 144

a. If Owner Files Bankruptcy Before Lien is Recorded ...................... 144

b. If Owner Files Bankruptcy After Lien is Recorded ......................... 147

c. Can Bankruptcy Trustee Avoid Mechanic’s Lien in Bankruptcy.... .147
21. Removal of Improvements from Property...........cccouiiiiiiiiiiiiiiiiiieeeei, 150
22. Release of Lien RIGhtS .......oovviiiiiiiiiiiie e, 153
23. Removal of Frivolous LI€NS .........cociiiiiiiiiiieieiiec e 161
24. Rights Of OWNET ..o 168
25. Bonding Around @ LIEN .......oouuniiiiiie e 170
26. Rank and Payment Of LN .........ccccooiiiiiiiiiiiiiece e, 174
27. Non-Exclusivity of Lien Claim ..........c.ccoooiiiiiiiiiiicceeee e, 178
28. Material Exempt from Attachment ... .180
29. Lien Binds Community Interest............cooooiiiiiiiiiccceeee e, 181
30. Second Tier Materialmen and Subcontractors ............ccccceiiiieiiiiiiineeeen.n. 182
31. Work Performed on FiXtUreS.........ooviiiiiiiiiiiieiiceeeeeee e 183
32. Sale and Delivery on Open ACCOUNt...........cooviiiiiiiiiiicccee e, 186
33. Delivery of Materials Sufficient to Form Basis of Lien ..................cc...... 188
34. Loss of LIien RIGhES ......cooiiieieeee e 191

a. The Inadvertent Loss of Lien Rights ...........ccccooiiiiiiiiiiiiiiiiii, 191

- 1il -



b. Loss by Operation of Contract ... 191

c. Loss by Execution of ChecK............oovvvviiiiiiiiiiiiiie, 192

d. Loss by Execution of Waiver............ccccciiiiiiiiiiiiiie, 192

35. Subordination AGreements ..........cccceiiiiiiiiiiiiieeeeee e 194
36. Joint-Payee CheCKS...........oouuiiiiiiiieiee et 195
37. Liens for Construction Management................ooovmiiiiiiiiieee e, 198
Foreclosure ofthe Lien.....................cooooii i, 199
1. INErOAUCHION ... 199
2. RuUles Of FOr@CIOSUIE.........uuiiiiiiiiiiiiieieeee e 201
3. Priority of Lien and Application of Foreclosure Proceeds............................ 207
4. Recovery of Attorneys’ fees and COStS .........evvvveiiiiieiiiiiii, 209
5. Recovery of INterest ... 214
6. HOMESIEAUS. ... i e e e eennees 216
Noticeto Lender ... 217
J I 1 01 (o To 18 o 1o I P 217
2. Who are the Players and Pi€CeS..........cccooiiiiiiiiiiiiiiicc e 219
a. Real Property LENEr .........coovieiieiieeeee e 219

b. Interim or Construction Financing .............cccceeeiiiiiiiiiiiiii, 219

C. DIFAWS <.t 219

d. Potential Lien Claimant ... 219

3. Rules for Sending the Notice to Lender.............ooovvmiiiiiiiiiiiiiiieeeeeeee, 221
4. DUtIES Of LENUET....cii i 224
5. Liabilities for Improper NOtICE .......cccceeeeiiiiiiiiiieeccee e, 227

-1v -



Claims on State Public Works ..., 231

A.

No Lien on Public Works Projects ..............cccccooiiiiiiiiiiice 231
1. Payment BONd ... 231
2. Retainage FUNd ... e 231
Definition of “Public Work” ..., 233
Collecting Against the Prime Contractor’'s Bond ...................... 235
1. Bond is Required by State Law............oooovmmiiiiiiiiiec e, 235
2. Preliminary Ten Day Notice Requirement............ccooiiiiiiiiiiiiiiiiceicee e 237
3. How to File a Claim Againstthe Bond ...............ooovmiiiiiiiiiiee, 244
4. Following up on Bond Claim ...........oooiiiiiiiiiiiccccce e 247
5. Filing Suit Against the Payment Bond...............oooomiiiiiii e, 256

a. Where Suitis Brought ... 256

b. Who Are Parties in Lawsuit ... 257

C. When Suit Mustbe Filed ... 257

d. ArDItratioN ..o 258
6. What YOU Can COIlECE.........uuuiiiiiiiiiiieiieee e 261
7. Rank and PriOrity .........oiiiiiiii e 262
Claims Against Prime Contractor’s Retainage........................... 263
1. RetaiNage iS S50 .eeeiiiiiieiiii i 263
2. Claim of Department of Revenue and Labor and Industries....................... 268
3. Sixty Day Materialman’s Notice (Retainage Claim) ............ccccceeiiiiiiiiiinnnnn, 270
4. Claim Against the Retainage ..o 272
5. Filing Lawsuit to Foreclose Your Retainage Claim ..............ccceeeeiiiiiininnnnn, 273
Amount of Recovery From Retainage ...................c.......n. 275
AttOrnNey FEes ... 277
1. RCW 39.08.030 and RCW 60.28.030.........cueteeeeiiiiiiiieeeeeeiiiieeee e e e esieneeeees 277
2. Offers of Settlement ... 278
3. RCW B0.28.030 ....coiiiiiiiiee ettt ettt e e et e e e e e s s e e e e e e e nnnrneeeeeeeanns 280



G. Wrongful Withholding of Payment.......................cccoooo 283
H.  Interest.......o e 285
I Priorities of Claims Against Retainage........................................ 287
Federal Bond Claims..................coooooooooioee 289
A. Introduction to the Miller Act...............oiiiiiii e, 289
B. Definitions of Public Work..................oooo i 291
C. Persons Covered Under the Miller Act...............coceiiiiiiiiiinnnnnee, 293
1. Off-site Work: Architects and ENgQin€ers ...........ccccceeeeeeeiiiiiiiiiiien, 295

D. AssignmentofRights.................cccoo i, 297
E. Preliminary Step to Perfecting a Claim (Miller Act).................... 299
1. MUIple CONTraCtS ....cevveiiiieee e 300

2. Your Subcontractors Work May Extend the Deadline.....................c.o..... 301

3. The “Correction-or-Repair” vs. “Original Contract” Test...............ceceevvennnn. 302

F. TimetoSueonBond............ccccoooiiiiiiiiiiiii e, 303
G. Amounts Recoverable Under Miller Act...............ccccooviiiiiiinnnnnee, 305
H. Waiver of Miller ActRights ..., 307
I INterest. .. .o 309
J. AHorney Fees..........oi 311
K.  Priority of Claims............oooiiriiii e 313

-Vi -



Contractor’s Registration Bond Claims.............. 315

A.

B.

Bonding Requirements for Contractors.........................oooee 315
Who May File a Claim Againstthe Bond ......................ccccoooool. 319
How to File a Claim...............ooooii e, 321
1. Time Limits and Procedures for Filing a Claim .................coooiiiiiccenn. 321
2. Attorney Fees and COSES ......ouvvviiiiiiiiiiii i 323
Priorities of Payment fromthe Bond ........................................... 325
1. Claims Against the BoNd............coooooiiiiiiiiiiiccceee e 325
2. The Amount Paid from @ BoNd..........ccooviiiiiiiiiiiiiiieeeeeeee e 328.1
Collecting from a Cash Security Deposit.............ccccceeverriiennnnne. 329
Collecting from an Electrical Contractor’s Bond........................ 331
1. Bonding Requirements for Electrical Contractors..............cccoocciiiiiinnnneee. 331
2. Filing a Claim Against an Electrical Contractor’'s Bond..................ccooeeee. 333

- Vil -



APPENDICES

Notice to Customer (Disclosure NOLICE) .........ooeieiiiiiiiiiiei e 1
Disclosure Notice Cheat Sheet ...........uuuiiiiiiiiiii e 1.1
(O3 =1 4 1o ) 1T o S OPPPP 2
Claim of Lien Cheat ShEet .........ooviiiiiiiieeeee e 21
Letter 10 OWNET ... e e e e e e e e e e eaeaaaaeaeaeeeaaaanns 2.2
Notice to Real Property LENAEr .........ooooiiiii et 3
Notice to Real Property Lender Cheat Sheet ..., 3.1
Notice of Right t0 Claim LiEN........ oo 4
Notice of Right to Claim Lien Cheat Sheet.............ooovmmiiiiiii 4.1
Notice of Furnishing Professional ServiCes.............uuiiiiiiiiiiiiiiiieceeee e 5
Notice of Furnishing Professional Services Cheat Sheet..............cccooiriiiiicceen. 5.1
Letter to Landlord/Tenant..............uuiiiiiiiiiiiiiiieee e e e e e e e e e e e e e e 6
REIEASE OF LIEN ..ot e e e e e e e e e e e e e e e e e e e e e aaanns 7
Conditional Waiver of Lien RIghtS ..........ooouiiiiiiiii e, 8
Unconditional Waiver of Lien Rights ... 9
Conditional Release Of LI€N .......oooiiiiiiiiieeee e 10
Notice to be Placed 0N Property ...t 11
Set-aside Letter to ProjeCt LENAEN ........ovvvviiiiiiiiie e 12
The Complete Washington Lien Laws .........ccccooeeiiiiiiiiiiiiieeeieee e 13
Notice t0 Prime ContracCtor............uuiiiiiiiiiiiiieie e e e e e e e e e e e e e 14
Notice to Prime Contractor Cheat Sheet ... 14.1
Notice of Claim Against Contractor's Bond & Retainage Fund...............cccovvviiiennn. 15
Claim Against Bond & Retainage Cheat Sheet..............ccoooiiicicic 15.1
Letter to Bonding COMPANY ........uuueiiiiiiiieee et 16
Release of Claim Against Contractor’'s Bond & Retainage Fund..............cccvvvviinnnn. 17
Assignment of Lien RIGOES .......oooiiiiiiii e 18
Notice to Contractor (Federal) .........cccoooiiiiiiiiiiicee e 19
Y111 =T o o PSP 20
Parties Protected/Unprotected by Miller Act Payment Bond ..............cooooviiiiiiccieeennn. 21
Letter to Federal Agency for INfO........ccooooeii i 22



